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Yousuf Abdul Aziz v. Stale of Bombay*1 wherein the accused had
the resourcefulness to challenge the validity of Section 497 itself on
the ground that it discriminates against persons on grounds of sex.
While a man is punishable under Section 497, a woman is not. A
woman who has sexual intercourse with the husband of another is
not punished, but a man who has sexual intercourse with the wife
of another is punished. Is not that discrimination on grounds only
of sex forbidden by Article 15? The Supreme Court pointed out
in this case, speaking through Mr. Justice Base, that under clause
(3) of Article 15, the State may make special provision for women.
On account of this saving provision, Section 497 could successfully
run the gauntlet of the equality clause.

(7)    The aim and object of the section :

While discussing the aim and object of the section, Dr. Sir
Hari Singh Gour, an authority on criminal law, pointed out that "The
offence is held punishable not because of the connection it had with
woman, but for the collateral purpose of preserving the peace and
sanctity of family life."22 It is however, open to question how the
aim of preserving the peace and sanctity of family life", could be
achieved when the male partner is punished and the female partner
is let off, Ratanlal Ranchoddas and Dhirajlal Kishanlal Thakore
have opined in their comments on "The Law of Crimes", "the
reasons given for not punishing a wife as an abettor seem neither
convincing nor satisfactory. It would be more consonant with Indian
ideas, if the woman also were punished for adultery. Manu has
provided punishment for her, and even in France and in China she
is punished."23

It is interesting to note that no such special provision or
saving clause has been made available to the woman in the Indian
Law of Crimes, except in Section 497 viz., adultery. As regards
Article 15(3) of the Constitution, the intention of the framers of the

21.      Yousuf Abdul Aziz v. State of Bombay, 1954, SC

22.      Dr. Sir Hari Singh Gour, The Penal Law o/tnm,

23.     The Law of Crimes (1961) p. 1270.         '-

